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o] =woA AAHIL = vhek 2 oA s A(reciprocity) o] FAIZ 2lal
84 o9l Az} drtar sjA A EHBAAU] HHE sk Aelle

270199 AAH Aehigel Qolbl HBE o] BAS HEUE 443t
(optimize)st7] $13 2] 23] FAlFmEolet olF 4 o,
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W 12 AIES] S el A} SRS A Jols) 9

PH G QE02 ooAEE fEsE Aoz o £ Ytk
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23AA SlAE 377} 71248 b el o
Fulshag, Bl ANRuGELE 53 2e 2bol
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&, Gzl ol BMAALE] FAH o] ohel 71§ sk
o] Sk BN dheld 9 Aee] 44 7L Sle YR(Risk)e] £A
taiA slsfagel the A= - olg Eol 715dstel e S7kEe] Y
(legally binding) Fre] % =1 3, 2 LH%% Hdg 7 S74ee] Ao Hde
2 P4 5 - & 59 AaHA ﬂ Tk o] B7ksstal D‘ﬂ oft] oA
&89 ArTE ke S 1L, adA ssiakee] 71E £ Qe W
o] B9l aditl gl 49 oﬂ% 71&e] BHd e JHEM% L)
FAAte s de A9 JEJ b deke el Al71Ea g2

o] F4ll utet Akl AR el T Eajol disiAE =7t S
7199 Eapi A S disi A He Al olE ARstete 27 9
s7h SR sl w7h £& 7199 Eau A o] SrfEs A9 1wl
o AYE 25 AEE T 7 2 7149 7HIE WlE FEdAR ASE
2 Qolng o Ax AT WA Fuvte AR ETlE
OfFAT 1 T3fe] TAIE Bad FFA 1 AP EeE Vs S
Hrkes Aotk

a9l d5Ho] gl FAol]e dhAt wgH Ao dde] shinteleld oA
7lso 2] sefel Wate] ofF 0@ Azte] a8 A vZHAR v i
Hejrkele] Mahh dolur] sjAe 4l el AR} =40 dad Folzta
A7k

ofy
o, ;2 2 ofd
oo 2 &

s

2
ﬂllﬂl o

4, BHgoHol 7|58 2Ho2 M XdhEe] 584

ol =ols Aejstd B ABF Tle2 2 YAFAS FAAA
ARE T A J1eS AdTosA HdH Feiy A oj2A s ofs

) Bygelige] A4 Sdel B9 =ole A%, 71 B9, 981 olat

=z

22) #H¥ =9 Daniel A. Farber, Tort Law in the Era of Climate Change, Katrina, and
9/11: Explmmg Liability for Extraordinary Risks, 43 Val. U. L. Rev. 1075(2008-2009),
Douglas A. Kysar, What Climate Change Can Do About Tort Law , 41. Envtl. L. 1 (2011)
Y Y F=x
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FE A Sk S AR B&A gAolHal o £ Sl
A 3242 Q2 Bop AZ4E iz I

%‘Oﬂﬁ & sk o], Aol FE3| W dFolMe WMol o= FAA
Hef s Fofsttiets BARES] AL Q] Adist @35 o HFH A
&g 40] D"“%E} ]c SHBe o QI RaIp} sk ol = 7|
Hol of= FAAA Ae|E Fofshife] #Agle] -
Bpto] geb JJBHZM] 1 @73do] FofEo] Q= Ao whE L AUl
L 735l - HEARl Al E840] €4

\ o), AN AR Al 8ol ZAeHs Aol 27]
et 228 A9l BAAEe] LAl Adel W FAAE £
o) Al ze] o) o] FisaA .

o2 Aoln] BABWASIFe AFe 844 olole Feha oRaT)
S Sl S S5 RG22 Qo Ao B A A
o} gare B3 BAlado] olToln S Sl A% Aol A4 Ea vk
el 251 ol B Al ) Aok 4ol Z33] Aol
g 5 oloirh Azl Aehliel thgol ojm AolRLE Fekal 29 R
etz A B8 WA A AFs Aee o 4 At oA
wele] 19le 53] Adfulao] S8l et Aol ololsg Aete] 4}
2o vgon Al vE 0 Ao vRo] o) Rl ok 19 e HAL
F7oHquasi-contract)] Fgolel R27)% Bef. TelT o|2e FAeke] AL
54 AREALA BREAR E AL Dol TIL 5 30

2L A1E4 7158 0|97 sl Aol
SOREE Tel3 £ BRHeAEA] BN B4/ dFe A
o] AgulRe] B840l B4E 4 e AFWIASY FAlANE 245
Ao oldld 4 ol AAAH ololAE B AA% B4 deloln] B
422 53 oA $4717) AU A AL E g4l
D50 ol HE 4 3le Al EAl.
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A3 - BAFAY ot Gl Bafol

SRS 2 ol 3L WIEH B L UEAAS 233
Aol thsl A7) Sk A7} Bl Yase B4 Agstele olgo
oolg, FFAYe|E, AkaFolol2, FHFeIoE 5 o] A 9lg
ou elrlolAE 2 Al olE F 4 AWAE ATt Foele
doje] ek Aol el Asiislz Sk

of

=23
B

of o I —V~

of{
S~

1. HH0|222N 3Y0[E

] o] &(public interest theory)> A} 22 HAI7E wHEOAE R
To AFA olf ARadt, SH4, FTAY A, AR vHA T Lo

OfrE WA AR NS s AR QI8 s gl T Al 7}
A9 sBake Aolea Kok PHA GRS BHIN XA TADHS B
Ageo] BelH9) ll=g A3 A AsRe] SHolehs Folo] gL 91 A
Qo ik Felol2e] BAE Az B2 5 9w AAE o) PR
ASE Bole % Qe Tt AFHozE Foole A BgaA %
Be AIE oA Boh 5 gl ol So] Al|we] SlAIEel A
|| Il EHol TTAAY oloje s W] A7 BEA]
% 83, 3A7E BRADS THD A ol HuEe] AR ANSY o]0
Aefststy] ek el 719l Aokl AAYe] RN FH sk TU

23) g W&ol thaiMe 31/3%, BATTAI o183t A B, Aesuista W #1494
A4, ALk AT (2008 129), 6639 o]s}, 8142, A ﬁum Az
2Ho g AAH ZALAT AAH ZLA - SSM Al e ZeA BAS FHoE -
WAASAT A2 Als, FHAAEE (20159 449), 761 oJa Fx.

20 olul 3] 17k POAIAT $1 o] & 2 Alort ARl FRolehe wetl

A FEe e AR R AdulEe] geolgtn B & gt A4 A daide
B14%, FAAA] FHA - A=A Eﬂoa)ﬂ AAA 58 L,} AN &4, 76| 2.
25) 39, 3] EX2(topos)2A ‘T 7NEE Bt o84 =4 3 g deel UrEPdr AN

o] Az B Heo, Seongwook, The concept of ‘public interest’ demonstrated in
Korean court precedents, Journal of Korean Law Vol. 6, No. 1, SNU Law Research Institute
(2006) %
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& AL wEefA7E giht.20

2, THI0|E2ZN SSHE0IE 22 ZHH HRI0IE

Z341 8 o] Z(public choice theory)ollX& A7} APH o2

ofd
1
o
Ch
_Y:l
st
o i,

e NgHo YAulo] ol #4479 TP E BARleE Aotk AAE wel
ol it FRAGIEL AelAEe] AN Feld Ao Aol
tstel Al shol shel ske A3} B AAFASE BA] A
2700] ol Aol HglW A Mg Jrlssiels fATEE 7T Qe
sk ASE s theol EelE Ak olul AAFZe] Jrjsiel vy
02 e Al ARl A9t O B AAA 9, the A7 A4
7Fe 4 5ol 1 4 ola, el A9E 5708 K54, ¥4 dlist Ao g
ol W 4 glovl, REel ek olojgee A9 At EolAE F5jol
ANEY ool ndFE Yol Fsd Fo) T3E 5 o)
o

l o
A AL el RS ole Frjgateie s s wEold 779 A
T % grhe)

20) 3173%, HARAY HH - A &

) T2 AAg A B F3AEo] 2] Wgelr A AbiAlAtel 2ol HelMe 514
<, FFAIZI AP Be A7 - AP FATIEORA TS el
Btel -, ST WA =R (2008) B

28) George J. Stigler, Theory of Economic Regulation, The Bell Journal of Economics and
Management Science 2, no. 1(Spring 1971), 1-21.

29) AAA qrAjol 2ol B3 A3 e W. Kip Viscusi, Joseph E. Harrington, Jr., John
M. Vernon, Economics of Regulation and Antitrust, the MIT Press(4th ed.) #1107, George
J. Stigler, A7A1=%, Sam Pelzman, Toward a More General Theory of Regulation, Journal
of Law and Economics 19 (August 1976) 211-240, Mancur Olson, The Logic of Collective
Action (Cambridge, Mass: Harvard University Press, 1965), Gary S. Becker, 4 Theory
of Competition Among Pressure Groups for Political Influence, Quarterly Journal of
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3. gEAel 713 SHoEM AEtiEY =22

AN HES viop o] gejFole] #s mas 49 e 222
AT A olaste] WSS 93 A ezt ofsE < 3l
3ok 2ol @FeHoEA dATAS] EA2 A diE AR
oFavs Yrststelc =Holal o= [ 1]olA 2 nie} o] ¥4 Seo
ARree ARSI A HlEFA1T ARSA 1G] Alolo] 158 gl =
o JH= o] Folrt

S3AY] BEoeA ol adte] fials T3 AduEe] E8do] B
el gt e Fojol&st A tAlold AteldlA Apol7h et

2

Fololge AR UG BAREe S5 0 1 5Ee 94 3 W

3 o] AEE A0 Folg 0|50z A45e] g, AR HaA

Se Ao Fe ARAcR AA gt FUond B4nEY s70l 94Y

5 EE FALEE WEL 7 9190 Bl ol FARAe thaitka o,

o] o] Eanfeld ol Boli FAHOR PiAe] oAV E ETE ol
Folol @

bR e e 340 27 53 g $9
Aoz 3 848 & gt AUA, DA% P93 A
R B EL EERL CEP ORI

el 330l 3

He kA geth AAWIES AAFAE] A A A8 o=
A3} v = Ag2]e] A 2 XP‘L«I olej& Stistetr] 1 welH
A

A

2e 4x1v+7gow o217 A A Ado] Folow WL & 9]
JeE 2 2EAS) 44Nl 2 AAse] Feld e Fe A5E AAHee
29T Ao APA B A Fe N2 A4 5 YT S AR,

Economics 98 (August 1983), 371-400 5¢] &3 =
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212 A2, & AFEA 58k (social preference function)30S 7HEa1 glojof gt
7 =7beo] T Y IFFY, AR, tedde, Addane de] 53
2 A AsEL olfd ASAS TS TR E f4s0 & & gt
TS 23 AAAAH e B AL IS deeiy AR A9 s
£ B AgEer 2iad e ABAEETE Fohlae 949 =89
Fgolgtal £ 4 vk &9, AeE 2 Ak /iEe] AsRiE g
A A Hs g 2 F e AT EAlsteAE EEal SR
=o7F Agd F QAAR, A o7|M I HE =oe Az dulD

3] & et ARldagraA AL o] 2ol ARgldM e 1 HA|
e AN eFasEs FEA ] e TEA TALEY Adase] AR
o2 dRsolA A4

153t BRAES AN FHY B1EL TIE BATA
2 A28 Aelch. o B uhio] WalH, ek ol FEAOIN ¥

£ A, B, AagEe) de) 53t 2e g2 85 H%3)
Apol srEsiEA ABEAN 9 18 BT ALY &
FA FAAEY FUFH oAfEe] AAHCR 2T BLHOE BAFAS
o 248 Aolm 1 BATAY FHoR BHRAS Sebe Ale] £g

[e] =
Hol 248 & gtk A2 ofrign

{o

o
ox,
=2,
=
=

e

0 157 Aee] o] B ool thal 1 FEA FALS] 244 AR gl AsSE
A H AFE eEVe g5 /\PTQWEHL 2}3 F2c} 19509 o] F AR3|#ahEololA]
olelet BB IS Fovle 847 o] BAR o o|Fojztd Lo Bk thEAs)
ATZ= Kenneth J. Arrow, Social Choice and Individual Values (1951), James M.
Buchanan & Gordon Tullock, The Calculus of Consent (1962) 5¢] & 3=

o] ZAo B3l Kenneth Arrow“ FEH 02 AP ATEET AT TEA 7153 S8l
Hago® 9FHEGY & £ Qv B /A 2UE BT FE3e A sE EAlEHA
Ues FHHoR Y H} Atk o] 4F9 LH% ‘ArrOW«l E7Fs8AE e fedt
Arrows ¢ AFE 19729 8 AATHS whe ub 9tk Arrow o] B715AA R0 #E
S g 2 T o] FAd A= Kenneth J Arrow, Social Choice and Individual
Values (1951), 84S, Fo|27 FZAH - FHo|Z ATWHESZA FFAYE -
HAAG AT A6d A2z, P AAT] (2009 129) =

3
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Apgogn Bl HW*%?M 713 B8 Aolehn A7 ofA7} Q.
Je} BB AR TEE ASRE olgdor Bus TREY ol
AT ee $3) 7 hel S o4 Aol A
A B FEEC] BA7IEe AP 8L R T8 wAY 9 S gl

B A Fe] AZ2 offolt 2 o ZgAYT ol 25
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aob PR BEHE BN 24a7) Sla) TRBA AgBA ) FHol
o202 Hee3

o2 AT THSE V)Fd B SARE @ R} ARAAA Sol 94
ZAP} B MEWAE TR, A WEMAE AR Hojo g}
£ 2, @ R} AR 5 97 A58 4 s HEwA)
PR, ARIIE Ai%E 4+ s AEWAE ARARKE 2544, B A
FU7) w= BALWA SR
T gsaAeIn e WERAL A

hw

30 A5, A YUFe, WEAF (2016), 119
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35) Mancur Olson, The Loglc of Collective Action: Public Goods and the Theory of Groups
(reprint 1971), 1965, Cambridge, Mass.: Harvard University Press.

36) o]2|3} H&koll+= availability heuristic, social cascading, group polarization, framing effect,
hindsight bias o] Jt}
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[Abstract]

Public Law and Private Law in Environmental Law

- Focused on the Issue of Private Effectiveness of Public Standards -

Heo, Seongwook
(Professor of Law Seoul National University Law School)

In Korean jurisprudence, public law and private law have been traditionally
treated as different from each other.

However, as legal issues get more and more complicated and connected with
each other in modern society, the relationship between public law and private
law needs to be studied from different perspectives. Environmental law is one
of the major fields in which this kind of new approach is required.

In this paper, firstly, I reviewed the ongoing discussions on the issue of
private effectiveness of public standards in court cases. After that, I tried to
restructure the basic function of environmental law as the accomplishment of
efficiency in resource allocation by internalizing externality.

The role of private law in tort is attaining the maximum efficiency in resource
allocation by optimizing individuals’ choices by affecting their incentive
mechanism. In this understanding, the role of illegality criterion in tort law is
calibration of people’s behavior in probabilistic accident situations.

On the other hand, the role of public law or government regulation is to
achieve the maximum efficiency in resource allocation by making out the
optimum public standards through the political and administrative process. If we
can assume that the political and administrative process is perfectly working in
collecting the individuals’ preferences into social preference, then the public
standards as the outcome of such social preference function will be optimizing
individuals’ choices into efficient allocation of resources.

According to the different understandings of political procedures like public
interest theory and public choice theory, the public standards as the outcome of
political procedures will be explained differently. Furthermore, according to the
factors of success and failure of the political procedures, the reason why the
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public standards and the private illegality criterion can go together in some

situations and can go differently in other situations.

FH 9
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environmental standard, resource allocation, tort law, government
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